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BEFCRE THE STATE BOARD OF EQUALI ZATI ON
o OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of

)
)
BONDHOLDERS' COMMITTEE OF THE )
SAN JOAQUI N AGRI CULTURAL CORPORATI ON )

Appear ances:
For Appel | ant: Harold A. Thonpson

For Respondent: W. M Wlsh, Assistant Franchise Tax
Conmi ssioner: James J. Arditto, Franchise
Tax Counsel

OPL NLON
This appeal is made pursuant to Section 2 of the Missachu-
setts or Business Trust Tax Act (Chapter 211, Statutes of 1933,
as amended) for the income years ended Decenber 31, 1935, 1937,
and 1938 and pursuant to Section 19 of the Corporation |ncone
Tax Act éChaBéer 765, Statutes 1937, as anended% for the taxable
. ears ended Decenber 31, 1939, and 1940, from the action of the
ranchi se Tax Conmmi ssioner in overruling the protests of the
Bondhol ders' Conmittee of the San Joaquin Agricultural Corpo-
ration to proposed assessnents of additional tax in the anpunts
of 838.57, $129.33, $158.70, $152.99 and $141.11 for those years,
respectively.

Appel lant was formed in_ 1922 under an agreenent anong the
bondhol ders of the San Joaquin Agricultural rporation's first
mort gage 6% sinking fund gold bonds, which were then in default
and In the process of foreclosure. The principal security for
the bonds was approximtely 13,670 acres of farm |and. I'S
Pro erty was purchased by A.?ellant at the foreclosure sale,

isted for sale and eventuallv disposed of in six separate
transactions. Prior to the sale, the Froperty was rented to
tenants for varying short terns under |eases containing cancel-
| ation clauses so as not to interfere with sales. In selling
the property the Appellant reserved a one-half interest in any
mnerals which mght be discovered on the property within a
certain period after the sale.

The expressed purpose of the agreenent creating the Conmt-
tee was to protect the interests of the bondhol ders on the fore-
closure of the secur|t¥ and mto purchase said property at said
foreclosure sale if the same should become necessary, and to
hold title thereto, and to manage and control_said properties

-" for the benefit of . .. the bondhol ders. The bondhol ders
agreed to nake an irrevocabl e deposit of their bonds with the
Commttee and transferable deposit certificates were to be

Issued to them There was conferred upon the Committee ™all the
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"rights and powers of the owners and/or holders of all bonds
deposited" with the exFress power to purchase the groperty
security and to sell, lease and exchange it. The Commttee was
not authorized to reinvest the proceeds fromthe sale of the
property, Or any portion thereof, but was rather required to
distribute the proceeds of any such sale or any other incone
fromthe property to the depositors of the bonds.

The proposed assessnents for the income years 1935, 1937,
and 1938 were based on the definition of business trust set
forth in Section 3 of the Massachusetts or Business Trust Tax
Act as follows:

"The term Massachusetts or business trust as herein
used shall include every business organization con-
sisting essentially of ‘an arrangement whereby property
I's conveyed to trustees where the trustees are not
restricted to the mere collection of funds and their
ayment to the beneficiaries but are associated
together with simlar or greater powers than directors
in a corporation for the purpose of carrying on sone
busi ness enterprise.”

For the taxable years 1939 and 1940, the proposed assessnments
were made pursuant to the Corporation Incone Tax Act. Section
Z(H) of this act provides that the term "corporation" shail
Include associations and Massachusetts or business trusts, which
are defined as follows:

"For the purposes of this act a Massachusetts or
busi ness trust includes every business organiza-
tion consisting essentially of an arrangenment
whereby property is conveyed to one, or nore than
one, trustee for purposes other than the mere con-
servation of assets, collection and disbursing of
fixed and periodic income, or the securing of an
obligation.”

The, only question at issue is the taxability of the Appellant
?s a business organization within the neaning of these defini-
I ons.

The rules applied by the Federal'courts in determning _
whet her simlar organizations are taxable as associations classi-
fied as corporations under Section 3797 of the Internal Revenue
Code are pertinent here. Koenig v. Johnson, 71 Cal. App. 2d
739.  These rules are summarized in The Teading case of Morrissey
v. Conmi ssioner of Internal Revenue 296 U S 344 whetfTIm LU
was hel'd thal The basic tesis To be'applied to an association tO
determne its taxability as a corporation are whether the organi-
zation consists of associates inajoint enterprise, whether it
Is an enterprise for the transaction of business, and whether
there is resenblance to a corporate entity. Mere |igqujdation
in the course of which are conducted only such activities as are
incidental or necessary thereto, frequently has been held, how
ever, not to constitute the transaction of business. \ite v.
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Hornblower, 27 Fed. 2d 777, Hrlretrife v. Washburn, 99 Fed. 2d
L78; pdansée v, United States, 32 F Sél p,. 672, Mers v. Conm s-
sioner of I nt ermarRevenue— 89 Fed. 24 “g6. Qur TRqQUiry TS
directed, accordingly, 10 ascertainment of “whether the dom nant
purpose-ana ‘actual ~activities of Appellant involved nerely the
liquidation of I1S pranerty.

It is clearly established by the record that Appellant
enga?ed in no business activity other than that essential to
the liquidation of its real property. The reservation of
mneral rights in the deeds of the property sgid, al though it
m ght possibly have put the Appellant in a position to engage
in business in the future, did not have that effect during the
years here in question.

The Commi ssioner contends, however, that the agreenent

?ave the Conmittee 88mer to engage in business and, ﬂyotlng

rom Hel vering v. | eman - G| bert Associates, 296 U, S. 369,
374, he states théT_WtHe‘ﬁﬁTTT@?‘?ﬁT?‘ﬁﬁT‘ﬁT‘libertK t 0 say that
their purpose was other or narrower than that which they formally
set forth in the instrument under which their activities were
conducted," See also Sears v. Hassett. 111 Fed. 2d 961; Jackson
v. United States, 110 Fed, 24 574. Although the agreement
not “provide 1n so nany words that the pylnar¥ purpose of the
bondhol ders' commttee was the |iquidation of the property
security, when the agreenent is read as a whole it seens clear
that this was the dom nant purpose and that any other powers
conferred were only incidental to this purpose. Persuasiv
evidence of this purpose is to be found in the* provision o? t he
agreenent requiring the distribution to the depositing bondhol ders
of any proceeds fromthe sale of the property. The situation
presented in the instant case is ,ccordingly  readily distinguish
able fromthose involved in the authorities above cifead,wheardin
it was determned that the primary purpose of the bondholders!
commttee or trust was the carrying on of business and that the
liquidation of the property was only incidental. Moreover.,
consi derable stress was put therein on the business activities
actually carried on by the conmttee or trustees while here the
Appel | ant engaged in no other business 'than that incidental to
|1 quidation of the property security.

ORDER

“Pursuant to the views expressed in the opinion of the Board
on file in this proceeding and good cause appearing therefor,

| T |I'S HEREBY ORDERED,  ADJUDGED AND DECREED that the action

of Chas, J. McColgan, Franchi se Tax Conmm ssioner, in overruling
the protests of thé Bondholderst Conmittee of the San Joaquin
Agricultural Corporation to %no osed assessnents of additrona
tax in the amounts of $38.57, $129.33 and $158.70 for the income
éears 1935, 1937 and 1938, respectively, pursuant to Chapter 211,

tatutes of 1933, as amended, and in’the ampunts of $152.99and
$141.11 for the taxable years 1939 and 1940, respectively, pursu-
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ant to Chapter .765, Statutes of 1937, as amended; be and the
same is hereby reversed. Said ru |n(f:1 IS hereby set aside and
the Conm ssioner is hereby directed to proceed in conformty
with this order.

~ Done at Sacranento, California, this 1st dav of Novenber.
1946, by the State Board of Equalization.

Wn G. Bonelli, Menber
J. H I nn, Menber
Thomas H. Kuchel, Menber
George R Reilly, Menber

ATTEST:  Dixwell L. Pierce, Secretary
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